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72 VIRGINIA LAW REVIEW 

RECENT DECISIONS. 



Agricultural Societies — State Fairs — Liability to Visitor Injured by 
Aeroplane. — The defendant was an agricultural board created for the 
sole purpose of promoting the interests of agriculture and similar in- 
dustries under a statute providing for the appointment of its members 
by the governor and for the control of its funds by the state. The 
plaintiff, while attending the fair, was injured by an aeroplane engaged 
by the .defendant to give public exhibitions. Held, the board was an 
agency of the state engaged in the performance of a governmental func- 
tion, and is not liable. Morrison v. MacLaren, 160 Wis. 621, 152 N. W. 
475. See Notes, p. 59. 

Banks and Banking — Insolvency — Deposits — Set-Offs against Bank. 
— The receiver of a national bank sued the defendant as indorser of a 
note. The defendant pleaded by way of defense and set-off that, at 
the time of the suspension of business by the bank, he had funds to 
his credit on deposit. Held, the defendant may set off his deposit, pro 
tanto, against his obligation to the insolvent bank. Curtis v. Davidson 
(N. Y.), 109 N. E. 481. 

Section 5242 of the Revised Statutes of the United States provides 
that all payments of money made by a national bank to its creditors after 
the commission of an act of insolvency, or in contemplation thereof, with 
a view to the preference of one creditor to another, except in the pay- 
ment of its circulating notes, shall be entirely null and void. It is well 
settled that in cases of mutual credits a right to a set-off exists, and that 
only the balance which shall appear to be due upon adjudication of the 
mutual accounts is recoverable. Skiles v. Houston, 110 Pa. St. 245, 2 Atl. 
30; Merrill v. Cape Ann Granite Co., 161 Mass. 212, 36 N. E. 797, 23 L. R. 
A. 313. In the principal case, since the indorser was allowed to set off the 
amount of his deposit in the insolvent bank against his obligation to it on 
the note, and since he may recover from the maker, if solvent, the face 
value of the note, he may be paid in full. Thus the appearance of a pref- 
erence arises. But a receiver takes subject to all set-offs that might have 
been interposed against the insolvent. Carr v. Hamilton, 129 U. S. 252; 
Colton v. Dover, etc., Association, 90 Md. 85, 45 Atl. 23, 78 Am. St. Rep. 
431, 46 L. R. A. 388; American Bank v. Wall, 56 Me. 167. There- 
fore, the allowance of a set-off after the suspension of business by a bank does 
not result in a preference. Scott v. Armstrong, 146 U. S. 499; Armstrong 
v. Warner, 49 Ohio St. 376, 31 N. E. 877, 17 L. R. A. 466; Yardley v. 
Clothier (C. C. A.), 51 Fed. 506, 17 L. R. A. 462. 

Carriers — Notice of Loss— 'Requirement as to Filing. — A state stat- 
ute provided that no railroad engaged in transporting live stock should 
by contract exempt itself from the liability of a common carrier, which 
would exist had no such contract been made. Under a written con- 
tract, a shipper of stock agreed that no claim for loss or injury to the 
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stock should be valid unless presented to the railroad company within 
thirty days after the injury occurred. The plaintiff failed to comply 
with this provision. Held, he is barred from recovery. Henry v. Chi- 
cago, etc., R. Co. (Wash.), 147 Pac. 435. 

The principal case seems to be in accord with the trend of modern 
authority, independent of statute. Missouri, etc., R. Co. v. Kirkham, 63 
Kan. 255, 65 Pac. 261; Atchison, etc., R. Co. v. Baldwin, 53 Colo. 416, 
128 Pac. 449. That is, that a common carrier shall not be liable unless 
claims are presented within a certain reasonable time, when the con- 
tract of carriage contains such a stipulation. Metropolitan Trust Co. v. 
Toledo, etc., R. Co., 107 Fed. 628. Performance of the condition, how- 
ever, may be waived by the carrier. Kime v. Southern R. Co., 153 N.-C. 
398, 69 S. E. 264. The time within which the claim is to be presented 
must be a reasonable one; and this is a question of fact for the jury. 
Southern Kansas R. Co. v. Curtis, 44 Tex. Civ. App. 477, 99 S. W. 566. 
Thus, a requirement that claims for injuries to shipments of cattle be 
presented within one day after the delivery at the point of destination 
has been held reasonable. Kansas, etc.. R. Co. v. Ayers, 63 Ark. 331, 38 
S. W. 515. Such a contract does not limit the carrier's liability. Atchi- 
son, etc., R. Co. v. Baldwin, supra. It serves merely to protect it against 
fraud, and facilitate an investigation, while evidence is attainable. Smith 
Meat Co. v. Oregon R. & Nav. Co., 59 Ore. 206, 117 Pac. 303. But it has 
been held that a provision requiring notice of loss before removal 
from a car or mingling with other stock does not apply to cattle which 
die before arrival at their destination, due to the carrier's negligence, 
for the removal of the carcass brings the loss to the attention of the 
carrier. Missouri, etc., R. Co. v. Frogley, 75 Kan. 440, 89 Pac. 903. 

A state statute providing that a common carrier can not by contract 
relieve itself of the liability which would exist independent of such con- 
tract, has been held to be merely declaratory of the common law. Hafer 
v. St. Louis, etc., R. Co., 101 Ark. 310, 142 S. W. 176. And a provision 
that claims must be presented within a certain reasonable time in 
order to be binding is valid, in spite of such a statute. Liquid Carbonic 
Co. v. Norfolk & Western R. Co., 107 Va. 323, 58 S. E. 569, 13 L. R. 
A. (N. S.) 753. Contra, under peculiar constitutional or statutory provi- 
sions. Northern Ala. R. Co. v. Bidgood, 5 Ala. App. 658, 59 South. 680; 
Cook v. Chicago, etc.. R. Co., 78 Neb. 64, 110 N. W. 718. The ruling in 
each state must necessarily depend upon the wording of its particular 
statute. Nashville, etc., R. Co. v. Hinds, 178 Ala. 657, 59 South. 669; 
Northern Ala. R. Co. v. Bidgood, supra. 

Conflict of Laws— Jurisdiction — Injuries to Realty. — The plaintiff 
brought an action in a Nebraska court to recover damages for injuries 
to real property situated in South Dakota. Held, the court has no ju- 
risdiction. Kroll v. Chicago, B. & Q. R. Co. (Neb.), 152 N. W. 584. 

Tort actions for injuries to real property are regarded in England 
and, by the great weight of authority, in this country as local, and are 
not maintainable in a state or country other than that in which the 
land is located. Ellenwood v. Marietta Chair Co., 158 U. S. 105; Livings- 
ton v. Jefferson, 1 Brock. 203, Fed. Cas. No. 8411; Pittsburg, C. C. & St. 



